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A LONDON LAW SOCIETY? 


Tue fact that, alone among the big centres of population, 
the Metropolis has no regional law society of its own has 
for long been an anomaly which, if it is hardly surprising, 
at least has little to recommend it. The Law Society 
itself, though geographically situated in London, exists for 
the profession as a whole, and except for such accidental 
advantages as the ready use of its library and premises 
by London members, does not and cannot offer them 
more than members elsewhere. 


Well served as they are in respect of the physical 
amenities, practitioners in the Metropolis have felt 
increasingly the need for representation and organisation. 
In the past such discussions as have taken place have been 
desultory and inconclusive, but fresh impetus has lately 
been given to the proposal by two distinct problems. 
One was the hiatus exposed when the appointment of 
Area Committees under the Legal Aid Scheme came to 
be considered. Except in London, these committees 
were appointed on the advice of the group law societies 
in each area: in London, appointments had to be made 
jointly by the Metropolitan Vacancies Committee of 
The Law Society and the chairmen of the various Poor 
Persons Committees in London. The second was the 
question of remuneration in non-contentious matters 
and—allied with it—the enforcement of minimum 
conveyancing scales. It became evident at the Annual 
General Meeting of the members of The Law Society last 
year that on these two matters London opinion probably 
differed in some respects from that of solicitors elsewhere, 
but in the absence of a representative organisation it 
was difficult to draw clear conclusions. Possibly this 
fact led to the revival last year of the suggestion of a 
London Law Society. 


Be that as it may, various steps have been taken 
recently with a view to exploring the nature of the need 
and the best means of meeting it. The matter is known 
to be under consideration by The Law _ Society’s 
Constitution Committee, and it is understood that the 
Council are proposing to give evidence before that 
committee on the subject. Presumably to this end, a 
meeting of London members of The Law Society was held 
on the 21st December, 1949, to consider ‘‘ whether some 
closer association of London members is desirable to 
enable such members to express their views on matters 
of general professional interest, and, if so, what form such 
association should take.’’ The conclusions, if any, reached 
by that meeting have not been made public, and it may 
perhaps be surmised that no substantial measure of 
agreement resulted. What is certain is that a number of 
members present held a further meeting immediately after- 
wards at which a resolution was passed stating that the 
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meeting was interested in the formation of a Metropolitan 
Law Society or a series of federated law societies in the 
London area, and an ad hoc committee was set up to 
investigate the matter and report to a further meeting of 
London members to be held in March. A notice issued 
by that committee appears on another page. 

We wholeheartedly support the purpose of these 
various efforts and hope that from them in due course 
will emerge a worthy organisation. As was recently said 
by the Vice-President of The Law Society in another 
context: “ times are coming when we shall have to fight 
for our rights and position, and it is more than ever 
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essential that we should be able to speak with one voice.” 
London, with its very great number and diversity of 
solicitors, can and should play an organised part in the 
affairs of the profession at a critical period. But it is 
vitally important that any such organisation should be 
truly representative, and it would be a thousand pities 
if by premature action on the part of any section the whole 
conception should become discredited. As yet The Law 
Society’s own proposals have not reached concrete form, 
and it is to be hoped that their recommendations will not 
be long delayed. To miss the boat would be no less 
unfortunate than to jump the gun. 


CURRENT ‘TOPICS 


The Law of Nullity 


THE ARCHBISHOP OF CANTERBURY Said, at the annual dinner 
of the Medico-Legal Society on 19th January; that he had 
come to the conclusion that judges have not the slightest idea 
what the law of nullity by this time means, or how to 
administer it. His Grace was referring to the decision to 
set up a commission to examine the law on the subject. It 
is understandable that the Church should not approve of all 
modern trends in judicial decisions, but if this latest 
statement means that the highest judicial authorities, with 
all the assistance that learned counsel can give, have failed 
to understand or apply a branch of the law which it is their 
duty to master in relation to the cases before them, we most 
respectfully affirm that it should never have been made. 
In the meaning which we, perhaps wrongly, assign to the 
statement, it is manifestly incorrect, and its only result, if it 
is believed, must be to lessen public confidence in a service 
which constitutes one of the foundations of a stable society. 
LorpD MERRIMAN’s reply, which he gave at a Scottish Law 
Agents’ Society dinner at Edinburgh on 20th January, was 
to quote an eminent ecclesiastical lawyer who had argued 
that adultery should be a ground of nullity and not divorce. 
Whatever the object of the proposal, he gave notice that the 
Archbishop of Canterbury would find one very determined 
opponent at least. 


New Hire-Purchase Order 


A NEW Hire-Purchase and Credit-Sale Agreements (Maximum 
Prices and Charges) Order, 1950 (S.I. 39), came into effect on 
23rd January, consolidating and re-enacting previous orders. 
The law laid down in the previous order (S.R. & O., 1947, 
No. 19) as to the matters which are to appear in agreements 
remains unchanged, but it applies hire-purchase and credit- 
sale control to certain goods which are not the subject of 
price control, viz., non-utility domestic furniture and non- 
utility bedding. It is provided that where price-controlled 
and non-price-controlled goods which are subject to hire- 
purchase control are included in one agreement, the totals of 
the hire-purchase prices and the cash prices of each class of 
goods must be set out separately. Hire-purchase agreements 
as well as credit-sale agreements relating to goods subject to 
hire-purchase control must in future relate solely to such 


goods. 
Purchase Tax Losses 


IT is not unknown to those who have drafted recent 
contracts for the sale of goods for future delivery that much 
consideration has had to be given to the losses that are 
occasioned to the vendors by reductions or abolitions of 


purchase tax on the goods affected. The question as to who 
is to bear the loss in such cases is not easy, and the question 
as to why there should be a loss is no easier. Unsold stocks 
in the hands of vendors at the time of a remission or abolition 
of tax present a commercial problem of some magnitude, and 
it is most disappointing that no promise of relief is contained 
in the statement issued by the Board of Customs and Excise 
on 17th January in reply to the National Chamber of Trade 
and others. The statement merely confirms a Parliamentary 
answer given on 20th October by the Economic Secretary to 
the Treasury that the arrangements necessary for a rebate 
of the tax would be excessively complicated, and in any 
case many inequalities and complaints would result. All 
that could be expected, one gathers from the statement, is 
“a practical solution in a limited field,” and the outcome of 
further discussions would be awaited. The National 
Chamber of Trade’s estimate of the amount tied up in 
purchase tax paid on stocks is more than £30,000,000. The 
inequality and the complaint are great and increasing, and 
discussions have been unduly protracted. 


Recent Decisions 


In Coughtrey v. Porter, on 16th January (The Times, 
17th January), a Divisional Court (the Lorp CHIEF JUSTICE 
and Lynskey and’SELLERS, JJ.) held that, where an accused 
person was before the justices under s. 1 of the Betting Act, 
1853, on a charge of being the occupier of premises and 
using them for the purpose of money being received through 
fruit and other gaming machines, although a warrant had 
been issued under the Gaming Act, 1845, to enter the premises, 
seize the machines and arrest the keepers of the premises, an 
order by the justices for the destruction of the machines was 
invalid. 

In Zeidman v. Owen, on 19th January (The Times, 
20th January), a Divisional Court (the Lorp CHIEF JUSTICE 
and Lynskey, J.) held that the appellant had rightly been 
convicted of using premises as a place where persons resorting 
thereto might effect pool betting transactions contrary to 
s. 3 of the Betting and Lotteries Act, 1934, where the persons 
resorting had handed to the appellant at the premises in 
question sums of money and football pool coupons. It was 
held that s. 3 (2) of the Act referred to football pool betting 
and the definition of pool betting in s. 6 (5) of the Finance 
(No. 2) Act, 1947, confirmed this notwithstanding an obiter 
dictum by Lord Greene, M.R., to the contrary in Elderton 
v. United Kingdom Totalisator Company, Ltd. [1946] K.B. 57, 
at pp. 62 and 63, which was disapproved. The court followed 
Stovell v. Jameson [1940] 1 K.B. 92. 
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LOCAL GOVERNMENT NEWS—VIII 


THE GENERAL ELECTION 


THE date for the Poll having been fixed for 23rd February 
the election will take place on the Autumn Register. The 
effect is broadly to give a vote to all British subjects who 
were over twenty-one on 10th June last year and who 
on that date and on 23rd February, 1950, were resident in 
the constituency. Those who cannot find their name in 
the register can do nothing about it as the last day for making 
claims was 13th August, 1949. 

The Representation of the People Act, 1949, which will 
primarily govern the election, was only passed into law on 
24th November, 1949. It will not, therefore, be surprising 
if there are uncertainties in different quarters as to its 
provisions. The Act is largely a consolidating measure, 
although parts of the Representation of the People Act, 1948, 
are still in force. At the time of writing the Representation 
of the People Regulations, 1949 (made under the 1948 Act), 
have not been superseded and with the Parliamentary Election 
Rules in the Second Schedule of the 1949 Act will form the 
Bible for returning officers and others in the coming weeks. 

A time-table of the more important events, which does not 
pretend to be exhaustive,* is as follows :— 


Election Time-table 

Thursday, 2nd February.—Last safe day for receipt of 
application to vote by post for an indefinite period. 

Friday, 3rd February.—Issue of Writ. 

Monday, 6th February.—Publication 
Election (assuming the Writ is 
3rd February). 

Friday, 10th February.j—Last safe day for receipt of 
application to vote by post at this particular election, 

Monday, 13th February.—Last day for (a) nominations ; 
(6) withdrawals; (c) returning officer to notify 
time and place of issue of postal ballot papers ; 
(d) candidate to notify name, etc., of election agent. 

After 4 p.m., 13th February.—Publication of statement 
of persons nominated and Notice of Poll. 

Tuesday, 21st February.—Last day for (a) candidate to 
notify appointment of counting agents ; (4) returning 
officer to give time and place of opening of Postal 
Voters’ Ballot Boxes; (c) candidate to notify 
vehicles to be used to convey voters to and from 
Poll. 

Thursday, 23rd February.—Polling Day: 7 a.m. to 9 p.m, 


of Notice of 
received on 


It will be seen that the returning officer’s activities reach a 
crescendo on the 13th February. On this day nominations 
are usually made and decisions arrived at as to the validity of 
nomination papers. The deposit of £150 must be received 
and 3 o’clock in the afternoon sees the end of the day for 
purposes either of nominations or withdrawals. From the 
particulars supplied in the nominations, specimen ballot 
papers will be rushed to the printers. In the few days 
which remain before the 23rd, a number of ballot papers 
must be printed quickly to be available for issue to postal 
voters. All sorts of other arrangements which have been 
proceeding steadily for weeks are brought to their con- 
clusion—the publication of names of election agents and 
sub-agents ; the appointment of presiding officers and poll 
clerks ; the taking of declarations of secrecy; the issue to 


* A detailed calendar appeared at 114 J.P. Jo. 31, and is obtainable separately from 
Justice of the Peace, Ltd., price 9d. 
t This date may be 11th February, in the writer’s opinion, in view of r. 69 of the 1949 
rules, but 10th February seems to be accepted by the Home Office. 


polling stations of voting screens and the preparation and 
distribution of ballot boxes, stationery, stamping instruments, 
ballot papers, etc. 


Official Poll Cards 


An innovation which deserves special mention is the 
issue of official poll cards. Voters have in the past been 
accustomed to receive from the headquarters of the 
party with whose cause they were reputed to be in 
sympathy a card showing their number in the electoral 
register, telling them where to vote and indicating the 
candidate for whom they should vote. Rule 29 of the 
Parliamentary Election Rules in the 1949 Act places 
an obligation upon the returning officer to issue as soon as 
possible after 13th February an official poll card to every 
elector. This will give the elector the essential information 
as to when and where he is to vote. Unlike the cards which 
formerly have been issued by election agents, it will not 
contain the names of the candidates, but only general instruc- 
tions as to how to cast a vote. At the same time s. 81 of 
the Act makes it an offence to issue any poll card or document 
so closely resembling an official poll card as to be calculated 
to deceive. 


Postal Voting 

Of more importance are the considerably extended provisions 
as to postal voting. Certain people may apply to be treated 
as an absent voter for an indefinite period, i.e., not just 
for a particular election. These are people who are unable 
(or likely to be unable) to go to the poll in person because of 
(a) the general nature of their job, e.g., that of commercial 
travellers, or (b) their physical incapacity, or (c) the necessity 
of going by sea or air from their qualifying address to their 
polling station, or (d) the fact that they have moved from 
their qualifying address to some address outside the area— 
in this case the applicant loses his postal voting rights when 
he acquires a new qualifying address. Electors who desire 
“general ’’ postal voting rights must make their applications 
by 2nd February on a special form (Form “Q”’ in all cases 
except ground (d) which is Form “R’”’). Certain other 
people may vote by post at the particular election only, and 
have till 10th February to make their application. The 
grounds of application are that the applicant will be unable to 
vote in person because (a) he is in the services, or (b) he is 
employed in connection with the election by the returning 
officer, e.g., as a constable, or (c) the husband or wife is a 
candidate in some other constituency, or (d) he is returning 
officer for some other constituency, or (e) he is employed by 
the returning officer in connection with the election for 
some other constituency, e.g., he is an elector in a borough 
constituency but employed by the returning officer in the 
adjoining county. 

The procedure as to the issue and receipt of postal ballot 
papers will be found in Pt. III of the Representation of the 
People Regulations, 1949. Briefly, the issue of the ballot 
papers is carried out under the scrutiny of agents appointed by 
the candidates. When all the ballot papers have been issued 
in accordance with the regulations they are taken to the 
nearest head post office for dispatch. As a result the postal 
voter will receive at his qualifying address an envelope in 
which he will find (a) a ballot paper; (4) a declaration of 
identity ; (c) an envelope in which he is to put his ballot 
paper after marking his vote; and (d) a bigger envelope in 
which to send his vote back. 
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The intention is that the vote should be marked and the 
ballot paper sealed in its own special envelope. The voter 
should then put this special envelope and his declaration of 
identity in the large envelope which is ready stamped and 
addressed for return, and return them in time to reach their 
destination by the close of the poll. It will be realised at 
once that postal voting puts a premium on the intelligence 
of the voter who has not only to fill in the ballot paper and 
certificate but has to assemble the various papers in the correct 
way, which we have just described. 

There are several variations on this correct procedure which 
may upset the system of check against fraud which the correct 
assembly of the papers affords. Regulation 49 deals—in some 
sixty lines—with the way in which the envelopes are to be 
opened at the count and provides for every possible mis- 
understanding by the elector. These include (a) the man 
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who forgets to return the ballot paper envelope or the ballot 
paper or the declaration of identity or some combination 
of these items; (b) the man who puts the declaration of 
identity only in the ballot paper envelope; (c) the man 
who puts the declaration of identity and the ballot paper 
in the ballot paper envelope; (d) the man who manages to 
get all his papers mixed up with those of a fellow absent 
voter so that none of the check-numbers agree. Regulation 49 
is in fact a sort of legal permutation or combination providing 
an answer for every possible error into which the obtuse 
postal voter may have fallen. One feels after reading it 

besides a heightened regard for the Parliamentary draughts- 
man—that it would probably be safer to vote in person where 
possible. It will, however, be an austere election so far as 
motor cars go, and many more voters will walk to the poll 
than in 1945 (see s. 88 of the 1949 Act). J. K.B. 


ROAD CONSTRUCTION COSTS—III 


THE last article on this subject dealt with the assessment of 
development charges on building estates, particularly where 
roads and sewers were provided by an “ outline ” developer 
and the building of houses was done by others. It was noted 
that an outline developer who provides roads and sewers will 
be able to get appropriate recompense only if he obtains an 
assessment of development charge and sells building plots at 
a price which includes development charge. 

A similar problem arises where roads and sewers were 
provided on an estate before the Ist July, 1948 (the appointed 
day under the Town and Country Planning Act, 1947), but 
the estate has not yet been fully developed. As explained in 
the last article, the provision of roads and sewers will not 
increase the “refusal ’’ value of land, but will increase the 
“consent ’’ value. Consequently the builder will not be able 
to obtain a reduction in development charge on account of 
the expenditure, but there was a right to claim for loss of 
development value. Hardship might well be caused because 
it will be some time before payments are made for loss of 
development values and, in the meantime, building may be 
carried out involving payment of a development charge. 

The Central Land Board appreciate the problem, but it is 
doubtful if the solution they propose is adequate. Paragraph 139 
of their Practice Notes, First Series, states : ‘‘ The Board may 
also be prepared (on the consideration of the facts of each 
case) to postpone for a period (not beyond Ist July, 1953) 
the payment of development charge in respect of land where 
a considerable amount of money in relation to the pre-Act 
value of the land had been spent before the Ist July, 1948, on 
roads, services or like improvements (including road charges). 
In order to secure the ultimate payment of the development 
charge, the Board will be prepared to accept (with the 
concurrence of any mortgagee) a charge on a claim or claims 
duly made by the same person for loss of development value 
under Part VI of the Act. Accordingly the arrangements can 
only be made with a person who owned an interest in the land 
on Ist July, 1948, or a person on whom that interest has 
devolved by operation of law (e.g., on death). No promise 
has been made that such land will attract 100 per cent. (or 
any other percentage) under the Treasury Scheme for 
payments for loss of development value but statements have 
been made that attention will be paid, when framing the 
Scheme, to such expenditure.” 

It will be seen from this extract, first, that there is still 
doubt as to how far the Treasury Scheme will provide adequate 
recompense for expenditure and, secondly, that the arrange- 
ment will not be made with a purchaser from the person 


owning the land on Ist July, 1948. Consequently, if the 
person who owned on Ist July, 1948, does not wish to develop 
the land himself, his best course would seem to be to offer to 
pay the development charge, and to ask the Board to give 
him the benefit of the paragraph. He will then be able to 
sell to a purchaser at a price inclusive of development charge, 
a course of action which seems to be very desirable in the 
eyes of the Central Land Board. In para. 140 of the Practice 
Notes the Board stated that they were not, at any rate at 
that time, prepared to issue any more precise detinition of the 
circumstances in which this treatment would be given and 
developers were advised to discuss the matter with the 
district valuer when negotiating the amount of the develop- 
ment charge. Paragraph 140 concludes by stating: 
“‘ Applicants will be expected to show the need for postpone- 
ment and appropriate, but not necessarily identical, treatment 
will be given to each case. It will be essential to prove 
expenditure on improvements before Ist July, 1948.” 

It seems that if no claim was made in due time on account 
of the loss of development value of land provided with roads 
and sewers, the owner has lost entirely the benefit of his 
expenditure. One hopes that no such cases have arisen, 
The following extracts from an address by Sir Malcolm 
Eve, K.C., then Chairman of the Central Land Board, to the 
Solicitors’ Managing Clerks’ Association (reported in the 
Solicitors’ Managing Clerks’ Gazette, February, 1949, p. 3), 
are interesting: ‘If money has been invested in roads and 
improvements, services and sewers, whatever you like, on the 
land before Ist July, 1948, that in itself is a subject of claim. 
If I may put it quite bluntly, the value of those roads and 
sewers has gone to me, and therefore they have to be claimed 
for, because when it comes to development charge I shall 
take the benefit of those roads. I shall assume the land is 
worth more because they are there . . . Anyone who was 
under a liability for road charges on Ist July, 1948, must claim 
in respect of those roads. I do not mean in respect of the 


charges. He must claim in respect of the value which he has 
given to the land by the road he has created. In the case of 
roads made after Ist July, 1948 . . . I have given the most 


solemn assurance that money wisely spent on roads so as to 
create value will be allowed as a proper deduction in valuing 
for development charge.” 

It has occasionally happened in the past that ownership of 
undeveloped land with a long frontage to an unmade road has 
turned out to involve liability exceeding the value of the land. 
If the road is made by the local authority and a heavy charge 
imposed on the frontager that charge may exceed the value 
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of the land, particularly if, for some reason, the land cannot 
be used for building purposes. Now that the value of land 
is usually taken to be its value for its existing use (or slightly 
more—-opinions differ), this state of affairs is likely to occur 
more frequently. If immediate development of the land is 
intended no hardship is likely as set-off from the development 
charge can be obtained (see ante, p. 40). Otherwise the 
owner may be compelled to pay a considerable sum without 
any prospects of a return. It is understood that, in some cases, 
district valuers have negotiated for the purchase of such land 
on behalf of an authority having compulsory powers. The 
outcome has usually been that the land is acquired for a 
nominal sum, say one shilling. 

Finally, there are two other provisions in the Town and 
Country Planning Act, 1947, which are likely to cause 
difficulty in the future, namely ss. 48 and 86. 

Section 86 is not well known and is difficult to understand. 
As differing views have been expressed as to its effect, it is 
set out in full :— 

“ 86.—Where, on the carrying out of any development 

after the appointed day, any payment falls to. be made to 

a local authority by virtue of the provisions of section 

forty-eight of this Act or of any Act passed before the 

passing of this Act, in respect of any works carried out 

(whether before or after the passing of this Act) by that 

authority, then 

(a) if the amount of any such payment is required to be 
calculated by reference to any increase in the value 
of the land in respect of which the payment is made, 
the amount of that increase shall be calculated as if 
Part VII of this Act had not been enacted ; 

(4) whether or not the amount of any such payment falls 
to be calculated as aforesaid, the payment, or the 
liability therefor, shall be taken inte account in 
determining under the said Part VII whether any 
and if so what development charge is to be paid in 
respect of that development.” 

In considering this section it is essential to be clear as to 
the exact nature of the development in question. The 
carrying out of road works is development, but as we have 
seen, there will rarely be any development charge payable in 
respect of the road works themselves. A development charge 
may become payable on subsequent building, but the payment 
to the local authority will be on the carrying out of the road 
works and not on the building. Consequently, para. (4) will 
not have any effect in this respect, but, as we have already 


Costs 





WE have dealt with several items of disbursements recently 
and it would not be out of place to continue with a few notes 
on one of the most important items which at times occurs 
in a solicitor’s bill of costs, namely, payments to witnesses. 

The question of witnesses does not, of course, arise in 
connection with conveyancing matters, since the necessity for 
employing or calling a witness can only arise where the matter 
assumes a litigious character and it is desired to prove a 
particular point by adducing suitable evidence. Hence, 
witnesses’ fees and expenses can only arise where R.S.C., 
App. N, is applicable, or where the County Court Rules 
govern the question of costs. 

The question frequently arises, and, indeed, it would be 
safe to say that it arises in practically every case, as to the 
amount to be paid to a witness, and one asks “‘ What is the 
scale fee? ’’ The answer to this question, so far as the 


SOLICITORS’ 








JOURNAL January 28, 1950 


noted, the cost of necessary road works will have to be taken 
into account in assessing the development charge. 

Paragraph (a) seems to be designed to deal with the provision 
of the Private Street Works Act, 1892, s. 10 (a), that, in 
apportionment of expenses of private street works carried out 
under that Act, regard may be had to the greater or less 
degree of benefit to be derived by any premises from such 
works. It may well be that premises may be apparently 
benefited by road works but that the result will be to increase 
a development charge by an equivalent sum. If s. 86 (a) had 
not been enacted it might have been argued that in such a case 
there was no benefit to the premises and so no apportionment 
on account of street works could be made against those 
premises. 

The reference to s. 48 of the 1947 Act involves a further 
complication. We have already noted that the procedure for 
making up of streets under the 1875 and 1892 Acts is available 
to a local authority only where streets already exist (although 
the word “‘street’’ is widely defined). No such steps can be 
taken to compel a landowner to provide a completely new 
street. Section 48 enables a local planning authority to 
define in the development plan the site of a proposed new road 
or to define land required for the widening of any existing 
road which is of less than byelaw width and to designate the 
land as being subject to the section. The appropriate 
highway authority will then be able to declare the land to be 
a private street, although they must (unless all persons 
interested in the land agree) first acquire any land proposed 
to be used as the site of the road which is not already part of 
an existing road. When this has been done the relevant 
provisions of the 1875 and 1892 Acts apply, subject to any 
modifications which may be made by regulations. These 
regulations have not yet been made but they must protect 
the owners of adjoining lands from any expense exceeding 
that for the provision of a road of byelaw width. Neverthe- 
less, the expense imposed on landowners may be very great 
and, although the matter will not be of practical importance 
until development plans are prepared, attention is drawn. to it. 

When the time comes for objections to be made to develop- 
ment plans submitted to the Minister for approval, landowners 
will be well advised to see whether any of their land is 
designated under s. 48. If land is so designated then, unless 
the proposal is reasqnable in view of probable development, 
the financial implications should be considered, and_ the 
proposal opposed if necessary. 
5.G.%. 


WITNESSES’ EXPENSES 


Supreme Court is concerned, is that there is no scale, and the 
allowance to a witness will depend entirely on what is 
reasonable and necessary. 

A scale was laid down under the Common Law Procedure 
Act, 1852, and is contained in the table set out in “ Directions 
to the Masters ’’ issued in 1853. This scale could hardly be 
regarded as a guide now, for conditions have changed radically 
since the scale was published. The scale fixed a fee of 
one guinea per diem for professional men, and for accountants 
and auctioneers who, seemingly, were not, at that time, 
regarded as within the description “ professional men,” 
and also for engineers, surveyors, notaries, bankers and 
merchants; whilst master tradesmen received only from 
7s. 6d. to 10s. per diem. 

As we have observed, however, this scale is now long since 
out of date, and the allowances cannot be regarded as of more 
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than historical interest. Allowances at the present time 
are governed by the directions contained in R.S.C., Ord. 65, 
r. 27 (9), which states that there shall be allowed ‘ such 
just and reasonable charges and expenses as appear to have 
been properly incurred in procuring evidence and the 
attendance of witnesses.”’ 

This, then, is the principle which must be followed by the 
taxing master in determining the allowances due to witnesses 
in a cause or matter to which the Rules of the Supreme 
Court apply. In applying the rule it is convenient to divide 
witnesses into three categories, namely, (a) ordinary witnesses, 
(b) professional witnesses, and (c) expert witnesses. A party 
in an action who is called to give evidence will be allowed a 
fee for his attendance and reasonable expenses, in the same 
way as any other witness, and according to the category or 
classification into which he falls. 

Thus, in the first place, there is the ordinary man who is 
employed in a job and who is called upon to give evidence. 
What is a just and reasonable allowance so far as he is con- 
cerned ? Quite clearly, it will be (a) what he or his employer 
has lost in the way of wages or salary during his absence 
at the trial, and (b) something to cover his travelling expenses 
and cost of lodging and sustenance. The recompense for 
loss of time which is being claimed can be proved by reference 
to the wages or salary of the person concerned, whilst the 
amount of the travelling expenses and the cost of maintenance 
and sustenance wil] depend on the person’s social status. 

Professional witnesses will be allowed a reasonable fee con- 
sistent with their standing in the profession. A very common 
allowance is three guineas a day, although as much as 
ten guineas a day may be allowed if it can be shown that the 
witness is in the front rank of his profession. In addition 
to the fee for loss of time, the witness will be allowed proper 
travelling ard hotel expenses, and a sum to cover sustenance 
and incidental expenses consistent with his position. That 
is to say, he will normally be allowed first class travelling 
expenses to and from the place of trial and hotel expenses 
at from 20s. to 30s. a night in London, as well as the reason- 
able cost of meals during the day and incidental travelling 
expenses, which is normally allowed at, say, 20s. per diem. 

In this respect it should be noticed that the witness is 
entitled to his fees for loss of time calculated by reference 
to the whole time during which he is absent from his business 
for the purpose of attending the trial to give evidence, including 
the time during which he is travelling. He must act reason- 
ably in this respect, and in cases where he is obliged to travel 
some distance to the place of trial then he must return with 
all possible despatch. In Fryer v. Sturt (1855), 16 C.B. 218, 
it was held that a person was not expected to travel at 
night, but it must be remembered that travelling conditions 
have changed considerably since that decision was given, 
and at the present time a witness would certainly be expected 
to travel at night if the trial finished at, say, 4 p.m., and 
there was a train which would enable him to reach home by 
the following morning. He would, of course, in these 
circumstances, be entitled to the cost of a sleeper. 

We then come to the expert witness who is called upon to 
give evidence based on his specialist knowledge. Thus, a 
scientist may be required to give evidence as to the possible 
chemical reactions arising from a given set of circumstances ; 
or a marine surveyor may be called upon to speak as to the 
effect of wind and currents on the navigation of a vessel 
having regard to her displacement and engine capacity. 

In such cases as these not only would the witness have to 
spend time in travelling to and attending in court to give 
evidence, but he would also have to spend some time in 
attending on the instructing solicitors to obtain the facts 
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and documents, and in examining the material and looking 
up and studying the relevant data bearing on the particular 
problem, and in fitting himself to give evidence on the point. 

There are cases where extensive and protracted scientific 
experiments have been carried out in order to determine 
the reaction of certain materials under varying conditions 
in order that the scientist carrying out the experiment might 
be in a position to give evidence. 

For all this the expert witness is entitled to a fee in order 
to qualify himself to give evidence, over and above his fee for 
loss of time in attending at the trial. 

This qualifying fee will, of course, vary with the circum- 
stances of each case, but it will be dependent on (a) the 
professional standing of the expert, and (6) the time that he 
was engaged in qualifying himself to give evidence. The 
amount of such fee is entirely within the discretion of the 
taxing master (see Bradford Dyers v. Bury (1901), 19 R.P.C. 
125), and it will be necessary for the solicitor claiming a 
qualifying fee in respect of an expert witness to be prepared 
to show that such fee is reasonable. He can do this only by 
stating with some precision the amount of material which the 
expert had to examine, the nature and extent of the data 
which he had to collect and the sources thereof and the time 
engaged, together with details of fees which the expert would 
normally earn. No guide can be given as to the amount 
which should be allowed to an expert as a qualifying fee, 
and it may vary from ten guineas upwards. Thus, in 
Leonhardt v. Kalle (1895), 12 R.P.C. 306, a fee of ten guineas 
a day for thirty days and five guineas a day for forty-six 
days was allowed as a qualifying fee. 

It is not only the fees and expenses of witnesses who are 
called to give evidence that are allowable in a party and 
party taxation. ‘‘ The evidence which is used in court is 
not necessarily the evidence which is to be charged for ”’ 
(Kekewich, J., in London, Chatham and Dover Railway v. 
South Eastern Railway (1889), 60 L.T., at p. 755), and earlier 
in Heffernan v. Vaughan (1884), 18 Ir. L.T. 38, it was stated 
that it is the advice on evidence rather than what happened 
ai the trial that the taxing master will look to when considering 
the allowance for witnesses. 

This is an important point and emphasises the necessity for 
obtaining counsel’s advice on evidence in writing. Thus, 
counsel may advise that a particular witneSs should be at the 
trial and prepared to give evidence, but at the trial counsel 
may decide, having regard to the manner in which the case 
is being conducted and the evidence which is being put in 
by the other side, that it would be disadvantageous to call 
that particular witness. The expense of his attendance 
might, nevertheless, be recoverable from the opposite party. 

In some cases, and particularly in those heard in the 
Admiralty Division, it may be necessary to detain a witness 
pending the trial, and in such a case, where the detention 
is reasonable, the losing party may have to recompense 
the witness for his loss of time and expenses whilst awaiting 
the trial. Such expenses will be recoverable against the 
unsuccessful party where it can be shown that it was reason- 
able to detain the witness pending the trial rather than to 
have him examined before the trial, or that it was dis- 
advantageous or impossible to take his evidence by affidavit 
or on commission. 

The solicitor should bear in mind that notwithstanding the 
decision in Lee v. Everest (1857), 2 H. & N. 285, to the effect 
that the client and not the solicitor is responsible for the 
witnesses’ fees and expenses, it may very well turn out that he 
has rendered himself liable to the witness. The moral in all cases 
therefore is to warn the client whenever witnesses’ expenses are 
being incurred and obtain his consent. J.L.R.R. 
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GRANTS OF ADMINISTRATION LIMITED TO 
SETTLED LAND 


THE full implications of the decision in In the Estate of Mortifee 
(1948) P. 274, do not seem to be as generally realised as they 
should, for the decision inaugurated a new practice, far more 
convenient than the old, when a grant is required to 
complete the title to land which has ceased to be settled land 
upon the death of the tenant for life intestate. 

The practice current before this decision was based on the 
decision in In the Estate of Bordass {1929} P. 107. By his 
will a testator devised all his realty to the use of his wife M 
during her life, and after her death to W absolutely. M died 
intestate, leaving no known next of kin, in 1927, and one 
consequence of her death was that the realty settled by the 
testator’s will thereupon ceased to be settled land, on the 
principle adopted in Re Bridgett and Hayes’ Contract (1928) 
Ch. 163, but the remainderman W, who then became absolutely 
entitled in equity to the realty, required to get in the legal 
estate in order to perfect his title. On the other hand, W 
had no interest in M’s personal estate, since he was not one 
of her next of kin, nor would he have had any interest in any 
realty of M’s other than the realty to which she was entitled 
as tenant for life during her lifetime, had M died possessed of 
any such realty. After a general citation of all persons 
interested in the estate of M, which was required by the 
Treasury Solicitor and to which no appearance was entered 
by anyone, a general grant to the estate of M, that is to say, 
including the settled land, was made in favour of the 
remainderman W. 

There are two matters which require attention in connection 
with this decision. In the first place, no trustees for the 
purpose of the Settled Land Acts (or, presumably, although 
this does not appear from the reports, with a power of sale over 
the settled land: see Settled Land Act, 1925, s. 30 (1) (i)) 
had ever been appointed, but the applicant to whom a grant 
was made had, apparently, some time previously been made 
a trustee of the testator’s will generally. But W was not a 
personal representative, either directly or by representation, 
of the testator’s will, and so despite his position as trustee 
generally of the testator’s will he was not a trustee of the 
settlement created by the will under the provisions of tbid., 
s. 30 (3). The irrelevance of W’s position of trustee in this 
case is shown by the subsequent case of Jn the Estate of 
Birch {1929| P. 164, where the decision in In the Estate of 
Bordass was followed but the applicant was not and never 
had been a trustee of the will which created the settlement. 
Secondly, the later case shows clearly that the necessity of 
citation is a requirement of the Treasury Solicitor and 
can be dispensed with where that official does not make it a 
requirement. 

The inconvenience of this practice of making a general 
grant not excluding settled land on the death of a tenant for 
life intestate was considerable. If the grant was made to 
the remainderman he found himself saddled with the obligation 
of getting in the intestate’s non-settled estate for the benefit 
of the Crown, and if it was made to the Treasury Solicitor, 
the latter became accountable under s. 16 (1) of the Law of 
Property Act, 1925, for death duties in respect of the settled 
land as well as in respect of the other estate of the intestate. 

The solution to the difficulty was found in s. 155 (1) of the 
Supreme Court of Judicature (Consolidation) Act, 1925, 


which provides that probate or administration of real estate 
or of any part thereof may be granted either separately or 
together with probate or administration of personal estate, 
and may also be granted in respect of real estate only where 
there is no personal estate, or in respect of a trust estate only, 
In Re Dalley (1927), 136 L.T. 223, a tenant for life died intestate 
leaving neither any person entitled to a general grant nor any 
property in respect of which such a grant could be made, 
and a grant limited to the trust estate was made in favour of 
the person entitled in remainder to the land of which the 
deceased had been tenant for life. There was no question of 
insolvency in this case, but even had the estate been insolvent 
the proviso to s. 155 (1), whereby the grant of representation 
isgenerally not to be severed as between realty and personalty 
in the case of an insolvent estate, is itself subject to an 
exception as regards a trust estate: a grant of representation 
in respect of a trust estate alone is always possible, and the 
tenant for life of settled land is, of course, a trustee of the 
land at the same time as being a person beneficially interested 
therein. 

In In the Estate of Mortifee, supra, the deceased died 
intestate possessed of what the report describes as “free” 
estate (meaning estate other than land which was settled 
land during his lifetime), and she had been tenant for life of 
some real estate under the will of her late husband which on 
her death had been devised to her step-daughter absolutely. 
The application in this case was made by the Treasury Solicitor 
that letters of administration of the intestate’s estate (she 
having left no known next of kin) should be granted to him, 
save and except any land of which the intestate had been 
tenant for life and which on her death had ceased to be settled 
land. The court made the order prayed for with the approba- 
tion of the intestate’s step-daughter, who also asked upon a 
pro forma motion that a grant limited to the land of which the 
intestate had been tenant for life, and to which the step- 
daughter had become entitled on the death as remainderman, 
be made in her own favour ; this order was also made. 

It is clear, therefore, from this intervention in the proceedings 
on the part of the remainderman that although the motion 
for a severed grant in this case was initiated by the Treasury 
Solicitor, who did not wish to trouble himself with any of the 
conveyancing steps which are negessary in such cases to 
secure the devolution of the settled land according to proper 
conveyancing practice, it is also open to the remainderman 
entitled to land which ceases to be settled land on the death 
of a tenant for life intestate to apply for a grant of administra- 
tion limited to that land; and such, I understand, is the 
current practice in the Probate Division of the High Court. 
Nor is there anything in the decision in Jn the Estate of Mortifee, 
supra, to suggest that in such a case as that postulated the 
possibility of obtaining a severed grant is necessarily limited 
to a remainderman ; the trustees of the settlement, if any 
exist, would also apparently be entitled to such a grant. 
In the past, trustees of a settlement have sometimes been 
reluctant, when the practice was regulated by the decision 
in In the Estate of Bordass, supra, to apply for a grant ; but 
now that the grant, and consequently the responsibilities of 
the administrator, can be limited in the way described this 
inhibition may lose some of its force. “ABC” 





Mr. G. F. Hawkins, solicitor, of Bournemouth, left £38,780. 





Mr. T. A. Higson, solicitor, of Manchester, left £14,497. 
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OF GOODWILL UNDER THE LANDLORD 


AND TENANT ACT, 1927 


Schooley v. Nye (1949), 64 T.L.R. 3 (C.A.), was a somewhat 
unusual case as far as concerns the issue actually before the 
Court of Appeal. A decision refusing the grant of a new lease 
under the Landlord and Tenant Act, 1927, was set aside on 
the ground that the county court judge had (with the best of 
intentions) asked the referee a question designed to elucidate 
his (supplementary) report. The Court of Appeal held that 
the rules had not been complied with, that each side must 
have an opportunity of meeting any information adverse to 
him, that justice must not only be done but must also 
manifestly be seen to be done, etc., and ordered a new trial. 
The vital point, then, is not a landlord and tenant point ; 
but a perusal of the facts shows that the trouble was largely 
due to the difficulty, with which everyone concerned with the 
Act will be familiar, of valuing the goodwill which is 
legitimately the subject-matter of a claim. 

The facts of the case were that the lessee of a garage which 
was near two large hotels at Brighton claimed a new lease at 
the expiration of a fourteen-year term. This short statement 
alone suggests an argument about the nature of any goodwill 
shown to adhere. When the Act had been in force for a few 
years, Maugham, L.J. (as he then was), delivered, in Whiteman 
Smith Motor Co., Ltd. v. Chaplin [1934] 2 K.B. 35, a judgment 
in which the nature and object of the provisions is carefully 
examined and set out under six heads. This has proved most 
useful—as far as it goes. The learned lord justice’s careful 
analysis showed, inter alia, that site goodwill, which was 
inherent, is not to be confused with net adherent goodwill and 
that the first task of the court is to consider: what is the 
addition to the value of the premises in the hands of the 
landlord by reason of the net adherent goodwill. This “ net 
adherent goodwill ’’ is the goodwill, if any, which will remain 
attached to the premises, not including the “ site goodwill ”’ : 
that is, irrespective of customers who would come to a new 
tenant, starting a new business, simply because of their 
convenient situation. Summarising the position, Maugham, 
L.J., said that the compensation to which the tenant would 
be entitled would be the difference, if any, between the 
following : (a) the value of the reversion if the landlord were 
to let the premises at the goodwill rent, i.e., for the purpose 
of the same business as that which the tenant has carried on, 
and (5) the value of the reversion if he let the premises at the 
normal rent. The result represented the addition to the value 
of the premises in the hands of the landlord by reason of the 
net adherent goodwill. 

It was quite clear in that case that the referee had made 
the mistake of taking both inherent and adherent goodwill 
into account, and the judgment explains very lucidly what 
has to be and what has not to be valued. But when it comes 
to the question of how to value what has to be valued, no 
helpful suggestion is made ; nor has any useful guidance been 
afforded since. 

I am not suggesting that this should have been or even can 
be done. Maugham, L.J.’s judgment contains the following 
points: (i) Profits alone do not establish a net adherent 
goodwill. (u) The preliminary questions for the referee to 
determine on the evidence of surrounding circumstances and 
experts are whether there is real goodwill, and what proportion, 
if any, of the profits may be expected to accrue to a new 
tenant carrying on the same business by reason of the trade 
with the old customers who will continue (on the assumption 


of reasonably good management) to come to the premises, 
and who would not naturally come there but for their previous 
visits. (iii) The question must often be a very difficult one to 


answer otherwise than by an intelligent guess. 


It may well be that the last observation was implicit in the 
two others which | have cited, and I believe that, for practical 
purposes, the most significant part of the passages which | 
have cited is the “on the assumption of reasonably good 
management,’’ which appears in brackets in the middle of the 
second of the three observations. 

Schooley v. Nye, like Whiteman Smith Motor Co., Ltd. v. 
Chaplin, concerned garage premises let for a fourteen-year 
term ; and in each case the landlord was able to allege that 
the goodwill was not the result of the tenant carrying on the 
business on the premises but was due to their convenient 
situation. The tenant in such a case, then, is confronted with 
the fact that though if he were running at a loss there could 
hardly be a prospect of his qualifying for a claim, the fact 
that he has been making profits, even handsome and steadily 
increasing profits, is not conclusive in his favour. But it is 
no use telling him that he ought to have engaged a psychiatrist 
when the tenancy began, who would remain in constant 
attendance and be able to give an opinion, when the lease was 
drawing to its close, on the extent to which custom had been 
due to the presence or development of neighbouring flats and 
hotels and the extent to which it was due to the tenant’s 
carrying on his business. Modern psychology, I understand, 
declares that an act is rarely inspired by a single motive ; so 
what would have to be considered would be not only how 
many customers came because the garage was near and how 
many because it was well run, but also which, if either, was 
the dominant motive and to what extent. 

Now, taking some of the attempts made to describe 
“ goodwill” in general apart from the Landlord and Tenant 
Act, 1927, we have “ the probability that the old customers 
will resort to the old place ” (Cruttwell v. Lye (1810), 17 Ves. 
335), ‘‘ the chance of customers adhering ”’ (Cook v. Collingridge 
(1825), 27 Beav. 456), “the benefit and advantage of the 
good name, reputation, and connection ”” (I.R. Commissioners 
v. Muller {1901} A.C. 217), and “‘ the circumstances, whether 
of habit or otherwise, which tend to make it permanent ”’ 
(Trego v. Hunt [1896] A.C. 7). On this, I think it is fair to 
say that reputation and force of habit are the most important 
elements. I have known a man who spent much of his life 
acquiring greengrocery businesses, ‘‘ working them up,’’ and 
then selling them, normally some two years later, profitably ; 
in no case could his success be ascribed to changes in the 
neighbourhood, and his books would undoubtedly be a sound 
guide to the value of the added goodwill. But this merely 
shows that Maugham, L.J.’s good management, which (human 
nature being what it is) will, however unlogically, be assumed 
to be a feature of the business after it has changed hands, is 
what really accounts for “‘ Landlord and Tenant Act, 1927,” 
goodwill entitling a tenant to compensation. Where there 
are extraneous factors, while the evidence of accountants and 
surveyors may play a useful part, what a referee should really 
want to hear is how well the business has been run during 
the term, it being no answer for the landlord to say that this 
is no guarantee that a newcomer would run it in the same 
way, for the public will assume that he will. 
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Maugham, L.J.’s objection to the “ cat goodwill ’’ metaphor, 
first voiced in Whiteman Smith Motor Co. v. Chaplin (with a 
saving in favour of use as “an illustration”’), but later 
expressed more forcibly in Clift v. Taylor [1948] 2 K.B. 394 
(C.A.), is largely due to the fact that it blurs the distinction 
between his inherent and adherent goodwill. Perhaps, both 
of the Landlord and Tenant Act, 1927, cases dealt with in this 
article having concerned garages, | may be permitted to 
suggest a motoring simile. On a cold morning it is often 
difficult to start an engine without using a starting-handle,, 
the use of which calls for some skill and strength ; but when 
the car has run for some time, it will start easily by using the 
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self-starter. Partly the running itself, partly the skill and 
strength used by whoever started the engine, account for the 
improvement ; and I submit that gives us an analogy. Of 
course, I do not mean that any extraordinary skill, strength 
or good management are called for; the suggestion that the 
tenant must have done more than a normally efficient business 
man would have done was disposed of in Charrington & Co., 
Ltd. v. Simpson |1935) A.C. 325. But the evidence of satisfied 
customers who can testify that they have “‘ come again” 
because satisfied and not merely because the place was on 
their line of route seems to be as necessary as that of 
accountants. R. B. 


PRACTICAL CONVEYANCING—III 


NEGLIGENCE OF SOLICITOR 

Ir is not often that a case is reported involving negligence 
by a solicitor for which he is held liable to pay damages, and 
when one does occur it is convenient to consider the extent 
of the duty ofa solicitor. In Lake v. Bushby [1949] 2 All E.R. 
964, the plaintiff, in 1946, bought from the first defendant 
Bushby two plots of land on which there were a_ brick 
bungalow, an air-raid shelter, and four nissen huts. The 
buildings had been erected while the land was requisitioned 
by the Air Ministry, and had been accepted by the first 
defendant in lieu of compensation. The first defendant 
had told the plaintiff that he had an undertaking that a water 
supply would be continued by the local authority, that the 
supply of electricity would be continued by the local electricity 
undertaking and that drainage was laid on. The first 
defendant made these statements knowing them to be untrue 
and damages for fraudulent misrepresentation were given 
against him. 

The plaintiff wrote to the second defendants, Messrs. X & Co., 
who were also solicitors for the first defendant: ‘it would be 
greatly appreciated if you would act on my behalf in connection 
with the conveyance and registration of the property,” 
and Messrs. X & Co. agreed to act. Soon after the contract 
for purchase was signed the solicitors sent to the local authority 
a requisition for an official search in the local land charges 
register, and in returning the certificate of search the clerk 
to the authority stated: “with reference to field No. 60, 
no plans have been approved by the council for the bungalow 
referred to in your requisition.”’ Pritchard, J., found that this 
information was not communicated to the plaintiff although 
it was communicated to the first defendant, who undertook 
to put matters right. Counsel for the solicitors contended 
that the solicitors’ retainer was merely to convey property 
already bought and that the bargain was struck prior to the 
retainer. Consequently, it was argued that their duty was 
only to see that their client got a good title which, it was 
admitted, he did get. The learned judge decided that there 
was a duty on the solicitors to communicate the information 
about the plans, not only to the vendor, who was one of their 
clients, but also to the purchaser, the plaintiff, who was the 
other of their clients, and that, by not doing so, they failed 
in the duty which they owed to the plaintiff. There was a 
danger that the bungalow might be pulled down because 
no plans had been submitted and, if the plaintiff had known, 
he could, in the particular circumstances, have avoided 
carrying out the contract. So it was decided that he had 
suffered a loss as a result of the solicitors’ breach of duty and 
damages on this account were assessed at £100. 

According to Halsbury’s Laws of England, 2nd ed., 
vol. XX XI, p. 134: ‘In non-contentious matters it is the 
solicitor’s duty to carry them out according to the regular 
method prescribed by statute, rule, or custom. Thus, he is 
guilty of negligence . . . where, in acting for a purchaser 
of leasehold property, he fails to investigate the vendor’s 
title, or to require production of the head lease, or the last 
receipt for ground rent . .. A solicitor is also liable to his 


client . . . for failure to communicate to his client facts 
which involve a particular course of action contemplated by 
the client being attended by risk.”’ 

In Lake v. Bushby the omission alleged was merely the 
failure to pass to the client the information which had been 
obtained. The problem which is most likely to arise in 
future is to define what inquiries the purchaser’s solicitor 
should make and what information he should obtain. There 
is very little authority on the matter as the cases which have 
arisen in the past, for obvious reasons, usually arose on 
investigation of title in the strict sense of the phrase. Many 
solicitors are still inclined to take the view that they are 
retained by a purchaser and paid by him to investigate title 
and not to make other inquiries such as those on planning 
matters which may not concern the title to the land. It is 
quite clear that a solicitor’s duty is defined by the terms 
of his retainer. For instance, in Yager v. Fishman & Co., 
and Teff and Teff (1944) 1 All E.R. 552, it was held that, 
unless he gets special instructions, a solicitor owes no duty 
to his client to remind the latter of the date for exercising 
an option to determine a lease. Nevertheless, the client is 
not normally aware of what is the proper or usual manner 
of carrying out a transaction and so must rely on the solicitor. 
For this reason it is right that the rule should be, as stated in 
Halsbury, that the solicitor’s duty is to carry out a transaction 
according to the regular method prescribed by statute, rule 
or custom. 

The scale charges under the Solicitors’ Remuneration 
Order, 1882, are payable on account of “ investigating title 
to freehold, copyheld and leasehold property, preparing 
and completing conveyance (including perusal and completion 
of contract, if any).”” (As to the operation of this provision 
see, further, 93 SoL. J. 722.) How far planning restrictions 
are to be regarded as matters of title is a problem on which 
opinions differ. In most cases, however, inquiries and 
requisitions will be at least in part on matters of title and 
so it will be difficult to justify any charge above the scale 
fee unless the solicitor elected to be remunerated on an item 
basis. As the solicitor for a purchaser can, provided he acts 
in time, elect to be paid for the actual work done on an item 
basis, it is thought that it is not correct to regard the wording 
of the Solicitors’ Remuneration Order as limiting the work 
for which he is retained. It is suggested that a court would 
consider instead the customary method of carrying out the 
transaction. 

What, then, is the customary method of carrying out the 
purchase of land? There is little doubt but that it has 
changed materially during the last few years. For instance, 
inquiries before contract have become very common, at least, 
in cases of purchase of property of substantial value. The 
experience of the writer is that in an area in which the local 
authority is prepared to answer the agreed Law Society 
forms of additional inquiries to accompany local searches, 
these additional inquiries are sent with about 72 per cent. 
of requisitions for official search. The matter has been 
considered by the Council of The Law Society and the opinion 
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of the Council is so important that it is quoted in full from 
the Law Soctety’s Gazette, March, 1949, p. 67 :— 

‘‘ Members have asked for guidance as to the extent of a 
purchaser’s solicitor’s duty to make of local authorities 
enquiries not intrinsically affecting the title to the land 
itself. In particular, guidance is required as to whether 
a purchaser's solicitor must follow up every possible channel 
of information and every hint contained in any com- 
munication (printed or otherwise) which he receives in 
response to his search application or enquiries, and convey 
the whole of the information which he ultimately obtains 
to his client. It will be remembered that in our February 
issue, at p. 39, we published new forms of such enquiries 
to accompany requisitions for official certificate of search 
in respect of local land charges. These new forms are 
printed by The Solicitors’ Law Stationery Society, Ltd., 
under the authority of the Council and the various 
associations representing local authorities. 

The Council feel that they cannot lay down any detailed 
rules as to the duty of the purchaser’s solicitor in the 
circumstances envisaged. At the same time, in view of its 
having become common practice of the profession to make 
some form of enquiries additional to requisitions for 
certificates of local searches, the Council are of opinion that 
a purchaser’s solicitor should make enquiries of local 
authorities on the lines of such forms. 

The Council are also of the opinion that the solicitor 
should take all reasonable steps as necessary to follow up 
the results of such enquiries and that, where the answers are 
unsatisfactory or not forthcoming at all, he should inform 
his client and explain the risks which he is running by not 
pursuing the matter further. The extent to which a 
solicitor should press each particular point must, in the 
Council’s view, depend on the circumstances of each case.”’ 
The opinion of the writer is that a solicitor for a purchaser 

might be held liable for negligence if he failed to make 
appropriate inquiries as to planning matters, particularly 
if he was consulted before a contract was signed and if the 
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property was of substantial value and one in which planning 
matters were likely to arise. It is impossible at the present 
time to express a firm view as to the extent of the duty of 
the solicitor. There is one point, however, on which the 
writer does feel somewhat strongly and that concerns the 
value of the property. It is a regrettable feature of the 
law and practice of conveyancing that a great deal of work is 
often involved in a transaction of purchase of property of 
little value. Most solicitors deal occasionally with such 
purchases, for instance, of small plots of land which were 
formerly worth, say, ten or twenty pounds and which, by 
reason of the provisions of the Town and Country Planning 
Act, 1947, may now be worth only a few shillings. It often 
happens that a solicitor for a purchaser of such a small plot 
charges the scale fee of £4 10s. when the work involved is 
such that a bill on an item basis would amount to two or three 
times that sum. In the opinion of the writer it would be 
unreasonable in such cases to impose as high a standard of 
duty on the solicitor and to require him to make as extensive 
inquiries as where the property is very valuable. Apart 
from any other consideration it is possible that the fees for 
searches in the land charges register and the local land 
charges register and for additional inquiries may themselves 
amount almost to the value of the land. One may even go 
further and suggest that the time has arrived when the 
nature and value of the property must in all cases be considered 
in assessing the duty of the purchaser’s solicitor. Such a 
view may seem to mean that it is not possible to state the 
duty with certainty. On the other hand adoption of it would 
enable solicitors to use their experience and good sense to 
adapt conveyancing practice to meet the requirements of 
each transaction. It is not improbable that many solicitors 
are already adopting a similar view. For instance, examina- 
tion: of the 28 per cent. of local searches which were found 
not to be accompanied by additional inquiries suggested 
that they related mainly to transactions of relatively small 
value where answers to additional inquiries were unlikely to 
disclose anything adversely affecting the property. 
jG. 5. 


HERE AND THERE 


THE ELECTION AND THE COURTS 
Tue Battle of the Polls is less than a month before us and 
even with the austerity elections of the new régime (£800, 
say experienced campaigners, will not nowadays provide 
powder and shot for more than three weeks’ fighting) the 
armies are already on the move. With solicitors leaving 
their offices to take up action stations, counsel deserting their 
chambers and their briefs, few substantial cases in any of the 
lists can remain unaffected. The Law Officers of the Crown 
and the prospective Law Officers of the Crown will have 
troubles enough of their own without the usual load of mischief 
of other people’s worries. Will there be a rush for adjourn- 
ments or a flattering boom in the services of the non-political 
lawyer? People have been wondering about House of 
Lords appeals during the Parliamentary interregnum, 
but Parliament or no Parliament, through prorogation or 
dissolution (by one of those constitutional paradoxes that so 
puzzle the logical foreigner) appeals to the House can still 
goon. The Law Lords sat on steadily in 1945 and there seems 
to be no reason why they should stop in 1950. _ It’s all provided 
for in the Appellate Jurisdic.ion Act, 1876. By s. 8, appeals 
during a prorogation are dealt with ; by s. 9, appeals during 
a dissolution. In effect, should His Majesty be “ graciously 
pleased to think that it would be expedient with a view to 
prevent delay in the administration of justice to provide 
for the hearing and determination of appeals during such 
dissolution ’’ he may under the sign manual “ authorise the 
Lords of Appeal in the name of the House of Lords to hear and 
determine appeals.”’ In 1945 the Law Lords sat in the Upper 


Chamber but without the mace and the Lord Chancellor 
presiding wore no robes. 


THE NAUGHTY CHILD 

By the time the cost of the search and the cost of the salvage 
and other expenses incidental to the adventure of the Girl Jean, 
confidently expected to amount to several thousand pounds, 
have been computed and the complicated legal problems 
arising therefrom have been solved in the to us picturesque 
and unfamiliar terminology of the law of Scotland, a notable 
chapter should have been added to the legal saga of the 
“ average naughty child,”’ the somewhat unlikely raw material 
from which the beneficent action of time produces the law’s 
pet paragon, the “ ordinary reasonable man.’’ What stern 
Caledonia considers the degree of average naughtiness to be 
tolerated in the young, we of the south, who are not constant 
and devoted readers of the Session Cases, cannot say, but we 
venture to recommend those who are interested in child welfare 
on no account to miss the enthralling reading provided by 
Yachuk v. Oliver Blais Co., Ltd. {1949} A.C. 386, the last 
word on the subject from their lordships of the Judicial 
Committee of the Privy Council. Perhaps the Canadian 
origin of the appeal had some bearing on the _ biological 
implications of the decision, which would seem to be that the 
average naughty child is a Red Indian. (Somewhere | 
think I read that the abductor of the Girl Jean was head of a 
fearsome secret society dedicated to the “‘ Red Serpent ”’; 
if this is so, doubtless the principle of ejusdem generis would 
apply.) 


CAUTIONARY TALE 
In the Yachuk case the adventurous infants were of the ages 
of nine and seven respectively. Their mother being ill in 
bed gave them money to purchase a transatlantic delicacy 
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known as “chocolate milk.’’ How little she knew of the 
tastes of the fire-eating braves she had begotten. Their 
imaginations inflamed by a motion picture in which they 
had enjoyed the spectacle of Red Indians with flaming 
torches harrying the Palefaces, they burned to go and do 
likewise. A free supply of bulrushes was at hand as part of 
the raw material of their foray. By a process of conversion 
they proposed to use the money entrusted to them by mamma 
to acquire a supply of petrol. Their straightforward and 
innocent request being turned down at one garage, they 
resorted to stratagem at the next. Mom’s car, they said, 
had stopped up the road and she needed 5 cents worth of 
gasoline to start it up. After an all too perfunctory cross- 
examination the credulous garage hand gave them the 
precious liquid. The infant Indians bore it off to their 
encampment, saturated a bulrush and then, Prometheus-like, 
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braving the wrath of gods and men, they struck a match. 
The sequel is painfully reminiscent of one of Mr. Belloc’s 
Cautionary Tales and has a Bellocian twist at the end. There 
was an enormous explosion in which the contriver of the 
adventure was badly burnt. His father sued the garage 
company and the application of the joint and several wisdom 
of a total of thirteen learned judges in divers inferior and 
superior courts has resulted in a decision acquitting the 
adventurous infant of anything worse than the “‘ mischievous 
propensities of the natural boy ’’ while the garage company 
pays his family 10,000 dollars damages. Caveat mercator, 
Or, in the words of Belloc: 
“ The Law protects you ; go your gentle way 
The other man will always have to pay.” 


RICHARD Roe. 


NOTES OF CASES 


COURT OF APPEAL 
RENT RESTRICTION: FURNISHED TENANCY : 
TENANT’S PURCHASE OF FURNITURE 


Welch v. Nagy 


Bucknill, Cohen and Asquith, L.J J. 
2nd November, 1949 

Appeal from Chesham County Court. 

The defendant rented a furnished house within the Rent 
Restriction Acts by rateable value for a year with an option 
to renew for another year. During that first year, he bought 
the furniture from the lessor. Shortly afterwards the lessor 
sold the house to the plaintiff-landlord and purported .also 
to sell him the furniture which had already been sold to the 
tenant. At the end of that year the tenant exercised the 
option by a letter in which, in error according to him, he 
referred to the house as “‘ furnished.’’ At the end of the 
second year the tenant, after negotiations for a new tenancy, 
wrote “ confirming our agreement to the continuation of our 
tenancy . . . under the same conditions as up to the present.” 
Both landlord and tenant claimed to own the furniture. 
On the basis of a furnished tenancy the landlord after some 
time gave the tenant notice to quit, but the tenant claimed 
the protection of the Rent Restriction Acts. The landlord 
brought an action in which he claimed a declaration that the 
tenancy was a furnished one and that the furniture in question 
was his. He contended that the tenant was estopped from 
denying that the tenancy was a furnished one. The tenant 
challenged the jurisdiction of the court because of the amount 
of the monetary part of the landlord’s claim, but he also set 
up the Rent Restriction Acts in opposition to the landlord’s 
claim for increased rent. The county court judge held the 
tenant estopped from denying that the tenancy was furnished, 
granted the declaration asked and awarded the landlord £90 
on his claim for rent. The tenant appealed. (Cur. adv. vult.) 


BUCKNILL, L.J., in a written judgment, said that the 
tenant was not entitled in one and the same pleading to 
invoke the protection of the Rent Restriction Acts, and to 
object to the jurisdiction of the county court because of the 
amount of the landlord’s claim ; for by s. 17 (2) of the Increase 
of Rent etc., Act, 1920, the county court had jurisdiction 
to entertain any claim arising out of the Rent Restriction 
Acts, notwithstanding that by reason of its amount the claim 
would otherwise be outside the jurisdiction of the court. 
In his opinion there was a separate cause of action in respect 
of each month's rent, quite apart from the fact that the tenant’s 
reliance on the Rent Restriction Acts in any event rendered 
the amount of the claim irrelevant by virtue of s. 17 (2) 
of the Act of 1920. As for estoppel, the tenant’s erroneous 


acceptance of the new tenancy by words implying that it was 
a furnished tenancy could not operate to estop him from 
claiming the protection of the Acts as for an unfurnished 


tenancy, that was, to estop him from proving the true facts 
on the basis of which the tenancy came under statutory 
protection. In any event the tenant would not be estopped 
by his erroneous statement from contending that the payments 
made in respect of the furniture failed to constitute a sub- 
stantial portion of the whole rent within s. 10 of the Rent 
Restriction Act of 1923, so that he remained protected by 
the Acts. The appeal should be allowed to the extent that the 
declaration should be struck out. 

CoHEN, L.J., agreed. 

AsouiTH, L.J., in his written judgment, said that if during 
the currency of a single letting, originally a substantially 
furnished one, the tenant bought from the landlord all the 
furniture, the effect was not, while that letting was still on 
foot, to convert the tenancy into an unfurnished one for the 
purposes of the Rent Restriction Acts. There was no direct 
authority for that proposition, but it followed as a corollary of 
Jozwiak v. Hierowski (1948), 92 Sor. J. 361; and Bowness 
v. O’ Dwyer |1948) 2 K.B. 219 ; 92So x. J. 391. As for estoppel, 
the parties to a tenancy could not, by describing (whether by 
accident or by design) what was in fact an unfurnished 
tenancy within the Rent Restriction Acts as a furnished or 
substantially furnished one outside those Acts, alter the 
fact that the furniture was actually the tenant’s, so that such 
a tenancy could not be a furnished or substantially furnished 
one. To treat a tenant who had erroneously represented that 
his tenancy was furnished as estopped from asserting that the 
furniture was in fact his would be to confer, by an act of one 
of the parties, a jurisdiction on the courts, namely, an 
untrammelled power to make orders for the possession of 
premises in fact unfurnished and, therefore, within the 
protection of the Rent Restriction Acts, which Parliament 
had enacted that the courts should not have. His lordship 
referred to J. F. Stone Lighting & Radio, Ltd. v. Levitt |1947 
A.C. 209, and to Lord Thankerton’s speech at p. 216, 
Maritime Electric Co., Ltd. v. General Dairies, Ltd. {1937) 
A.C. 610, Barton v. Fincham {1921} 2 K.B. 291; 65 Sot. J. 
326, and Brown v. Draper |1944) K.B. 309, and said that he 
agreed with the order proposed. Appeal allowed. 

APPEARANCES : The tenant in person ; Heathcote-Williams, 
K.C., and Stephen Murray (Spiro & Steele). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RURAL WORKER’S HOUSE: APPLICATION OF 
RENT RESTRICTION ACTS 
Blackmill, Ltd. v. Straker 
Sir Raymond Evershed, M.R., Denning, L.J., and Hodson, J. 
9th November, 1949 
Appeal from Hull County Court. 


In 1938, the respondent landlords’ predecessors in title 
obtained from the local authority a grant under the Housing 
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(Rural Workers) Act, 1926, to assist in the execution of 
repairs to a house occupied by a tenant protected by the Rent 
Restriction Acts. The rent was then fixed by reference 
to s. 3 of the Act of 1926. The house was not one in respect 
of which the authority were required by s. 128 (c) of the 
Housing Act, 1936, to keep a housing revenue account. 
In 1948, having obtained the authority’s permission on the 
ground of a general increase in the rent normally paid by 
agricultural workers, the landlords raised the rent. The 
tenant refused to pay on the new basis, and the landlords 
sued for arrears of rent. The county court judge gave 
judgment for the landlords, and the tenant now appealed. 
(Cur. adv. vult.) 

Sir RAYMOND EvERSHED, M.R., reading the judgment of 
the court, said that the normal agricultural rent appropriate 
to the present case had been arrived at according to s. 3 (1) (ii) 
of the Act of 1926 (as amended by s. 4 of the Housing 
(Rural Workers) Amendment Act, 1938) on the facts as they 
stood in 1938. In the opinion of the court, it could not now 
be increased by reference to a general increase in the level 
of the relevant rents since that date. If that conclusion were 
right, the tenant was entitled to succeed, but they thought 
it right to express their opinion also on the tenant’s contention 
that the Act of 1926 did not exclude the standard rent pro- 
visions of the Rent Restriction Acts. The point could not be 
regarded as covered by the decision in Roberts v. Jones [1947] 
K.B. 221; 91 Sox. J. 27, for there the house in question 
was one in respect of which the local authority were required 
to keep a housing revenue account. The Rent Restriction 
Acts had been held not applicable on the principle generalia 
specialibus non derogant. But by s. 3 (2) (c) of the Rent, etc., 
Act, 1939, the Rent Restriction Acts were stated not to apply 
to houses in respect of which a housing revenue account had 
to be kept. That made it difficult to apply the maxim here. 
As Parliament had expressly excluded wholly from the 
Rent Restriction Acts houses within the Act of 1926 in respect 
of which a housing revenue account had to be kept, they 
{their lordships) must hold that by necessary. implication 
houses within the Act of 1926 in respect of which no housing 
revenue account was required were subject to the Rent 
Restriction Acts. Accordingly the standard rent provisions 
in the latter Acts continued to apply to the house. If there 
were any direct conflict between the two sets of Acts the court 
might have to resolve the conflict by choosing one or the other 
as it did in Rose v. Hurst [1949] 2 K.B. 372; 93 Sor. J. 319. 
But in a large field there was no conflict and each Act must 
be given its full effect. When a landowner repaired farm 
cottages with his own money the tenants clearly remained 
protected by the Rent Restriction Acts. It would be remark- 
able if they should entirely lose the protection of the Acts 
simply because the landowner received a grant from the 
county council. There was no conflict between the Acts as 
to the rent payable. The rent payable must not exceed 
either of the two statutory maxima. Whether there was a 
conflict as regards security of tenure was another matter. 
The Rent Acts applied, and the appeal succeeded. Appeal 
allowed. 

APPEARANCES: A. W. Stephenson (Smith & Hudson, 
for Mainprize, Rignall & Whitworth, Hull); R. W. Payne 
(Steavenson & Couldwell, for E. B. Burstall, Hull). 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
TENANT’S OBLIGATION TO REINSTATE 
ALTERED PREMISES: ‘“ REPAIR” 
Cunliffe v. Goodman 

16th November, 1949 


Lord Goddard, C.J. 

Action. 

In 1943 a landlord let to a tenant premises which the latter 
had altered for business use with the landlord's permission 
while he (the tenant) was in occupation under a licence. 
In 1945 the lease came to an end, and the landlord brought this 
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action for damages for breach of the tenant’s obligations 
under the lease “‘ to repair and in particular to reinstate ”’ 
the premises. The tenant relied on s. 18 of the Landlord 
and Tenant Act, 1927, whereby no damages shall be recovered 
“for a breach of any...covenant...to...put premises 
in repair at the termination of a lease, if it is shown that the 
premises... would, at or shortly after the termination of 
the tenancy, have been or be pulled down...” It was 
contended for the landlord (1) that, although she hoped 
that she might be able to pull down and rebuild the premises 
if the necessary consents could be obtained, that hope did 
not constitute such an intention to pull down as would 
attract s. 18; and (2) that an agreement to reinstate the 
premises as a dwelling-house was not a covenant or agreement 
to repair within the meaning of the section. 

Lorp GODDARD, C.J., having found as a fact that, both 
before and after the end of the lease, the landlord had intended 
to pull down and rebuild the premises, said that the landlord’s 
first contention was settled against her by Salisbury (Marquess) 
v. Gilmore {1942] 2 K.B. 38; 86 Sor. J. 251, where it was 
held that the material date was that on which the tenancy 
came to an end. As for the landlord’s contention that 
a distinction must be made between an intention to do 
something and a hope that it might be possible to do it, 
if a person meant to do something, wanted to do it and tried 
to do it, he was intending to do it. In support of her second 
contention the landlord relied on the decision of Atkinson, J., 
in Eyre v. Rea {1947] K.B. 567. That case did not assist 
her. It was argued that a covenant to reinstate was a 
separate one not concerned with the obligation to repair. 
But the parties here had recognised by its terms that re- 
instatement was to be regarded as a matter of repair. The 
words used were “‘ will repair and in particular will reinstate 
‘ Applying the test of the mischief to be cured, he 
(his lordship) thought that it would be giving an unduly 
narrow construction to s. 18 to hold that the taking away 
of something which was consistent with the premises being a 
factory but was not consistent with their being a private 
dwelling-house did not fall within the words of s. 18. He 
must accordingly construe the agreement to reinstate as a 
private dwelling-house as falling within the obligation to 
repair. Action dismissed. 

APPEARANCES: L. F. Sturge (Atkins, Walter & Locke) ; 
Berryman, K.C., and C. D. Myles (Amphlett & Co.). 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


SOLICITORS: DEBT COLLECTING BY 
UNQUALIFIED PERSON 
Pacey v. Atkinson 
Lord Goddard, C.J., Lynskey and Sellers, JJ. 
23rd January, 1950 : 

Case stated by Darlington justices. 

An information was preferred against the defendant, 
charging him with contravening s. 47 (1) of the Solicitors 
Act, 1932, as amended by the Solicitors Act, 1941, in that 
he ‘‘not being a barrister or a duly certificated solicitor, 
solicitor in Scotland, writer to the signet, notary public, 
conveyancer, special pleader, or draftsman in equity,’ drew, 
or, alternatively, prepared, an instrument in relation to a 
legal proceeding for or in expectation of a fee, gain or reward. 
The defendant, who was not qualified under the section, was 
a rent and debt collector. He carried on business ‘n Darling- 
ton, and was employed by creditors and landlords to collect 
sums due to them. He had authority from his principals 
to institute and carry through proceedings in Darlington 
County Court for the recovery of sums due. He was 
remunerated by a payment of 24 per cent. on the sums which 
he collected. In the cases referred to in the informations 
he had drafted particulars of claim in county court proceedings, 
and received or expected to receive 24 per cent. of the sums 
recovered, whether the proceedings were heard in court or 
not. Apart from his agreed remuneration, he neither received 
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nor expected to receive any reward for drawing or preparing 
particulars of claim, or for any work in connection with the 
proceedings or for attendance in court. No objection had 
ever been taken to the procedure which he followed. lhe 
justices were of opinion that the defendant had drawn the 
instruments relating to a legal proceeding specified in the 
informations, but they found, by a majority, that he did not 
do it directly or indirectly for or in expectation of any fee, 
gain or reward. They accordingly dismissed all the 
informations. The prosecutor appealed. (Cur. adv. vult.) 

LorpD GoppDarD, C.J., reading the judgment of the court, 
said that the evidence that no objection had been taken 
by the county court judge or the registrar to the practice 
followed by the defendant was quite irrelevant. The only 
question was whether the defendant’s action was prohibited 
by the statute. It was well known that the practice had 
existed in all parts of the country. The question was 
therefore one of considerable importance, not only to rent 
and debt collectors but to the owners of property who 
employed them and who, if the statute prohibited collectors 
from taking proceedings in the county court on behalf of 
their principals, would have either to do the work themselves 
or employ solicitors, with the result that costs would be 
incurred which the debtors would have to pay. The court 
were not concerned with either the policy or the result of the 
Act, but only with the question whether s. 47 (1) prohibited 
what the defendant did. It was clear that the defendant 
must be held to have prepared the county court documents in 
expectation of reward because, if judgment were recovered 
and money were paid under it, he would receive remuneration 
in the shape of commission on the sum recovered. True, he 
received no fee ; nor did he expect to receive one ; but that 
he expected to gain thereby—to obtain a reward—seemed 
beyond question. It was argued that there must be some 
contractual right to receive a fee or other remuneration, 
and that, unless there were some such right, no offence was 
committed. The short answer was that s. 47 (1) provided 
that the act must not be done for or in expectation of any 
fee, gain or reward. The word “expectation” clearly 
indicated that there need be no legal right to recover, but 
only an expectation or hope that some reward would be 
forthcoming as a result of the action taken. The court were 
of opinion that the offences were proved, and the case must 
go back to the justices with an intimation that convictions 
must be recorded in all the cases. 

APPEARANCES : Cumming-Bruce (Hempsons) ; Hogg (Butt 
and Bowyer, for J]. F. Latimer & Hinks, Darlington). 


Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


CHARTERPARTY : “ SAFE PORT” 


G. W. Grace and Company, Ltd. v. General Steam 
Navigation Company, Ltd. 
Devlin, J. 21st December, 1949 

Special case stated by an arbitrator. 

By a time charter dated 2nd December, 1946, the claimant 
shipowners let a steamship to the respondent charterers. 
The steamer entered on the charter service on 12th December, 
1946. On 10th January, 1947, the charterers ordered her 
to load a cargo of flour for Hamburg. On the voyage to 
and from Hamburg she was damaged by ice in the River Elbe. 
In respect of that damage the owners claimed an indemnity 
under cl. 9 of the charterparty, and the claim was referred to 
arbitration as provided. The arbitrator left for the decision 
of the court the questions whether on a true construction 
of the charterparty and on the facts which the arbitrator 
found the charterers were liable to pay damages in respect 
of the loss which the owners sustained through the damage 
to the ship on her voyages to and from Hamburg, or through 
her having been redelivered without such damage having 
been repaired, through the damage to the vessel on 
one only of such voyages or through her having been 
redelivered without such damage having been repaired ; 
or to indemnify the owners in respect of the loss which they 
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sustained through all or part of the damage to the ship. 
By cl. 2 of the charterparty the vessel was to be employed 
in lawful trades between good and safe ports between the 
Elbe, United Kingdom and Brest. By cl. 7 she was to be 
redelivered on the expiration of the charter in the same good 
order as when delivered to the charterers (fair wear and tear 
excepted). By cl. 9 the master was to be under the orders 
of the charterers as regards employment, agency or other 
arrangements, and the charterers were to indemnify the 
owners against all consequences or liabilities arising from the 
master’s signing bills of lading or other documents or otherwise 
complying with such orders. The owners contended that 
they were entitled to be indemnified by the charterers under 
cl. 9; that at the material time Hamburg was not a safe 
port within the meaning of cl. 2; that the damage had 
resulted from the vessel’s being ordered by the charterers 
to go there and was a consequence of the rnaster’s complying 
with the order; and, further, that there had been a breach 
of cl. 7 because the ship was not redelivered in good order, 
fair wear and tear excepted. The charterers contended that 
at all material times the master had full responsibility, and 
that if in his discretion he had thought it unsafe to sail 
through the ice he need not have done so. (Cur. adv. vult.) 
Devin, J., said that in his opinion, on the authorities, 
a port was an unsafe one within the meaning of the charter- 
party if it could not be safely reached. The decision of the 
master to obey an order to go to such an unsafe port might 
in some circumstances be treated as a voluntary acceptance 
of the risk. In the present case, however, the master had 
acted reasonably in obeying the order. The shipowners 
were accordingly entitled to the damages claimed. 
APPEARANCES: Roskill, K.C., and B. Eckersley (Sinclair, 
Roche & Temperley) ; Roy Wilson (Keene, Marsland & Co.). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 


DIVORCE: SECURITY FOR COSTS AFTER 
DECREE ABSOLUTE 
Gower v. Gower 
Barnard, J. 20th November, 1949 

Summons. 

Mr. Registrar Miller refused to order a former husband to 
give security for the costs of his former wife (the petitioner in 
divorce proceedings between them) in an issue arising out 
of maintenance proceedings. The former wife was granted 
a decree absolute in 1942, and a consent order for her 
maintenance at the rate of £130 a year, less tax, was made. 
In 1948 the former husband applied for decrease of 
maintenance, alleging misconduct by his former wife with 
another man. She denied the allegation. Pilcher, J., 
ordered that matter to be tried as an issue. The registrar 
refused an order for the former husband to give security for 
her costs, and she now appealed. (Cur. adv. vult.) 

BARNARD, J., who adjourned the summons into open court 
for judgment, said that the husband’s application did not 
come within r. 74 (2) of the Matrimonial Causes Rules as 
being “‘of and incidental to the hearing’’ of the former 
wife’s petition for divorce. The rule said “‘ to the hearing,” 
not to the decree. Secondly, the court had, in his opinion, 
inherent jurisdiction to make a husband give security for 
his wife’s costs apart from r. 74: see per Lord Hanworth in 
Johnstone v. Johnstone {1929 P. 165, at p. 172, approved in 
King v. King {1943} P. 91, at p. 94; Robertson v. Robertson 
(1881), 6 P.D. 119, at pp. 122-3; Sheppard v. Sheppard 
[1905] P. 185, at pp. 190-1; and Williams v. Williams 
(1929] P. 114, at pp. 118-9. True, the former wife was no 
longer a wife, but for certain purposes the divorce proceedings 
must be regarded as still in being. The case must go back 
to the registrar with a direction that he had jurisdiction 
to determine the question of security. Appeal allowed. 

APPEARANCES: P. M. O'Connor (Arthur Robson) ; Crispin 
and Stuckey (Pengelly & Co.). 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 
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WIFE’S INSANITY: “ CARE AND TREATMENT ” : 
OMISSION TO MAKE RETURNS 
Hamblin v. Hamblin 
Ormerod, J. 22nd November, 1949 

Husband’s petition for divorce. 

The wife was admitted to be incurably insane. The 
Matrimonial Causes Act, 1937, makes it a ground for divorce 
that the respondent spouse has been continuously under care 
and treatment for at least the five years before presentation 
of the petition. By s. 3 detention in pursuance of any order 
under the Lunacy and Mental Treatment Acts, 1890 to 1930, 
constitutes ‘‘care and treatment.”” The wife was duly 
admitted to a workhouse under s. 24 of the Lunacy Act, 1890. 
Thereafter there was a failure by the medical officers concerned 
to make the appropriate returns in respect of her, required 
by r. 126 of the Mental Treatment Rules, 1930. It was 
contended for the wife that in consequence she had not been 
under “‘ care and treatment” for the requisite period before 
presentation of the petition. 

ORMEROD, J., said that nothing in r. 126 suggested that 
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if its provisions were not complied with the person affected 
ceased to be subject to the original detention order. Section 24 
of the Act of 1890 set out the circumstances in which an 
order should be made and the effect of it. Had it been 
the intention of those framing the rules that the person 
affected should cease to be subject to the original order if 
r. 126 were not complied with, it would have been clearly 
expressed. He was satisfied that the neglect of the medical 
officers to make the returns within the prescribed time did 
not in any way invalidate or bring to an end the order, which 
was properly made, for the care and treatment of the patient. 
It was clearly of great importance that the returns should 
be made, and that the rules, which were made for the pro- 
tection of the patients, should be strictly complied with ; 
but it did not follow that in the event of neglect to comply 
with one of those rules the order which had already been 
made should come to an end. The wife had accordingly 
been continuously under care and treatment within the 
meaning of the Act. Decree nisi. 

APPEARANCES: King Anningson (Lewts-Barnes, Wheeler 
and Co.) ; Stuart Horner (Official Solicitor). 


{Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 








SURVEY OF THE WEEK 


STATUTORY INSTRUMENTS 

Act of Sederunt (Adoption of Children) 1950, (S.I. 1950 No. 62.) 

Citizenship Law (Southern Rhodesia) Order, 1950.  (S.I. 1950 
No. 61.) 

County of Buckingham (Electoral Divisions) Order, 1950. 
(S.I. 1950 No. 56.) 

Elementary School Teachers Superannuation 
Rules, 1950. (S.I. 1950 No. 60.) 

Hire-Purchase and Credit-Sale Agreements (Maximum Prices 
and Charges) Order, 1950, (S.1I. 1950 No. 39.) 
As to this order, see p. 54, ante. 

Kent River Board Constitution Order, 1950. (S.I. 1950 No. 63.) 

Land Drainzge (Precepts by River Boards on Internal Drainage 
Boards) Regulations, 1950. (S.I. 1950 No. 69.) 

Milk (Great Britain) (General Licence) Order, 1950, (S.I. 1950 
No. 53.) 

Rating and Valuation (Transitional) (London) Regulations, 
1950. (S.I. 1950 No. 66.) 

Safeguarding of Industries (I-xemption) (No. 1) Order, 1950. 
(S.I. 1950 No. 40.) 

Soap (Prices) (Amendment) Order, 1950, (S.I. 1950 No. 58.) 

Utility Curtain Cloth Order, 1950. (S.I. 1950 No. 26.) 

Woven Cloth (Cotton, Rayon and Linen) (Amendment No. 10) 
Order, 1950. (S.I. 1950 No. 27.) 

Yorkshire Ouse River Board Constitution Order, 1950. (S.I. 
1950 No. 64.) : 


PRACTICE DIRECTIONS 
ADOPTION OF CHILDREN ACTS, 1926-1949 
By the direction of the Chancery Judges all applications under 
the above Acts commenced on and after Ist January, 1950, will 
be dealt with as follows :— 
In Group A by Master Willmott. 
In Group B by Master Hawkins. 
All applications commenced before 1st January, 1950, will 
continue to be dealt with by the Chief Master. 
A. H. HoLianp, 
23rd January, 1950. Chief Master. 


PATENTS DESIGNS AND TRADE MARKS 

Motion in actions and matters relating to the above will 
continue to be made in the first instance to the non-witness 
Judge of the group to which the case is assigned in accordance 
with the present practice, and will normally be dealt with by 
that judge until the evidence is complete and the motion becomes 
etlective. If and when it is directed to be heard by Lloyd-Jacob, J., 
the solicitors for the party moving must apply to his lordship’s 
clerk for a date and, on being notified when the motion will be in 
the list for hearing, must give notice to the respondents’ solicitors 
and lodge with the Cause Clerk (Room 136) the stamped notice 
of motion and a copy thereof. 


(Amending) 


W. S. JONEs, 
Chief Registrar, Chancery Division. 


20th January, 1950. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLICITORS’ JOURNAL} 


“ Whither Articles ” 

Sir,—I think your correspondent A. Rawlence [p. 12, 
ante) has lost sight of the essential difference between the 
function of an articled clerk and that of an ordinary clerk 
in a solicitor’s office. The articled clerk is there to be 
instructed in the whole field of our profession and in an 
office of any size invariably moves through all the various 
departments in search of practical knowledge. The activities 
of the ordinary clerk on the other hand are confined to the 
particular branch of the law with which he is concerned, 
and he is rarely able to get experience outside that branch, 
whether he be in the office of a magistrates’ clerk or in the 
common law department of a practitioner. 

No solicitor would doubt the ability, in his own field, 
of a conveyancing clerk of ten or more years’ experience, 
but a client is entitled to assume that his solicitor can advise 
him with equal efficiency on the dispositions of his will and 
the validity of his contracts. Any system of qualification 
which avoids the obligation of articled service is bound 
to result in specialised practice and will in time utterly 
destroy that happy and traditional relationship which has 
existed for so long between the client and his lawyer. 

I entirely agree with your correspondent that there should 
be greater equality of opportunity, but not at the expense of 
service under articles. G. J. WitiaMs. 

Long Eaton. —— - 

Allowances for Printing 

Sir,—I showed a lay friend your article, ‘‘ Allowances for 
Printing,” in the current issue [ante, p. 42). He was amazed 
that a solicitor should have to rely for a part of his profits 
on the purely mechanical process of copying; that a great 
deal of his or his staff’s time should be spent counting words 
and charging them up at the rate of 2d., 4d. and 8d. a folio ; 
that he should resort to such mean little tricks as to make a 
charge for copying a document which in fact had been photo- 
graphed; that he should make use of one process of 
duplicating rather than another in order to be able to charge 
more ; that learned articles should be written telling solicitors 
how to excel at getting the absolute maximum out of their 
clients for all these purely routine office activities. 

All this seemed to him to be utterly unworthy of the 
profession, for which he had considerable respect. It was 
unfitting, he thought, that a highly skilled man should have 
to stoop to such pettiness in order to be sure of his fees. 

I was inclined to agree. JoHN DonNeLLy. 


Clacton. 
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NOTES AND NEWS 


Honours and Appointments 

The King has approved that the honour of knighthood be 
conferred upon Mr. GEORGE HAROLD LLoyp-JAcoB upon his 
appointment as a judge of the High Court of Justice. 

Mr. Epwarp Bircu, senior assistant solicitor to Bradford 
Corporation, has been appointed assistant solicitor to the West 
Kiding County Council. 

Mr. R. P. Crompton, assistant solicitor to Scunthorpe 
Corporation, has been appointed deputy town clerk of Middleton. 


Mr. GeorGE RostREVOR HAMILTON has been appointed as 
Presiding Special Commissioner of Income Tax in succession to 
Sir Neville Anderson, C.B.E., who is retiring on 31st March, 1950. 

Mr. JoHN B. MEASURES, assistant solicitor in the Town Clerk’s 
department at Birmingham, has been appointed deputy clerk 
and solicitor to the New Forest Rural Council. 

The Colonial Office announces the following appointment in 
the Colonial Legal Service : Mr. A. R. CooLts-LARTIGUE, Attorney- 
General, Windward Islands, to be Puisne Judge, Windward and 
Leeward Islands. 


Miscellaneous 

The Prime Minister has appointed a committee to inquire into 
the law relating to charitable trusts. Lord Nathan has accepted 
the <eige er thed and the other members are: Mr. D. R. Allen, 
Mr. B. Astbury, Mr. L. J. Cadbury, Mr. J. Corrin, Sir Sidney 
Harris, pa K. W. Jones-Roberts, Mrs. M. M. C. Kemball, 
Mr. J. Newsom, Mr. S. K. Ruck, Mr. H. E. Salt, K.C., Mr. E. 
Whitley- er s, and Miss E. L. Younghusband, with, as secretary, 
Miss J. Lidde rdale, of the Office of the Lord President of the 
sch Ae George Street, S.W.1. The committee’s terms of 
reference are: ‘‘ To consider and report on the changes in the 
law and practice (except as regards taxation) relating to charitable 
trusts in England and Wales which would be necessary to enable 
the maximum benefit to the community to be derived from 
them.” 


An ordinary general meeting of The Royal Institution of 
Chartered Surveyors will be held on Monday, 6th February, 
1950, at 5.30 p.m., when Mr. B. J. Collins, F.R.LC.S., M.T.P.L, 
and Mr. J. P. Rhys, F.R.LC.S., M.T.P.I., will read a joint paper 
on “ Practical Planning under ‘the Town and Country Planning 
Act, 1947.”” Admission will be by ticket only, and members 
who wish to attend should make application to the secretary as 
soon as possible, 


THE SOLICITORS ACTS, 1932 to 1941 

Joun CarEew-JOnEs, of No. 9, Queens Gate in the County of 
London, solicitor, having, in accordance with the provisions of 
the Solicitors Acts, 1932 to 1941, made application to the 
Disciplinary Committee constituted under the Act that his name 
might be removed from the Roll of Solicitors at his own instance 
on the ground that he is desirous of seeking call to the Bar, an 
order was, on the 12th day of January, 1950, made by the 
Committee that the application of the said John Carew-Jones be 
acceded to and that his name be removed accordingly from the 
Roll of Solicitors of the Supreme Court. 


LONDON LAW SOCIETY 
Immediately after the close of the meeting held by The Law 
Society at The Law Society’s Hall on the 21st December, 1949, 
for London members, another meeting of those members was 
held in order to discuss ways and means of establishing repre- 
sentation for London members. An animated discussion took 
place and a resolution was passed stating that the meeting was 
interested in the formation of a metropolitan law society or a 
series of federated law societies in the London area. An ad hoc 
committee was set up to go into the matter and to report to a 
further meeting of London members in three months’ time. 
The committee has now held a preliminary meeting, and it is 
clear that London members can be organised in a variety of ways. 
Three principal proposals have been put forward :— 
1. That there should be a general society open to all solicitors 
in the London area which would have to have committees and 
sections (both district and functional) to satisfy the differing 


needs of members. This society might either be a separately 
incorporated body or established less formally as a part of the 
internal organisation of The Law Society. 

2. Societies might be established on a functional basis in 
order to satisfy the needs of members in respect of High Court 
litigation, agency practice, county court litigation, conveyancing 
practice and so forth. 

3. District societies might be set up on a geographical basis. 
The committee are now preparing detailed plans for submission 

to a further mecting of London members in March, They are, 
therefore, most anxious that every solicitor who has a view upon 
the formation of a London Law Society should submit his views 
at an early date. Unless the new organisation is started upon 
the right lines it will be unsuccessful, but if it is based upon the 
essential requirements of London members, it can only be 
successful. Communications should be addressed to Mr. K. G, 
Medley, 52 Bedford Square, London, W.C.1. 


Wills and Bequests 
Mr. B. V. Lynskey, solicitor, of Birkenhead, left £4,051. 
Mr. Leslie Marcan, , left £27,754. 


Mr. Frank Gibbs Rye, solicitor, of Thames Ditton and London, 
W.1, left £208,064 (£142,724 net). 


solicitor, of London, N.W 


In our report of In ve Henderson, ante, p. 48, the appearances 
should read as follows: ‘‘ Edward Steel and Wallis-Jones 
(Mewburn, Walker & Cato); B. J. M. MacKenna (the Solicitor, 
India House); H. L. Parker (Treasury Solicitor).”’ 


SOCIETIES 


The UniteEp Law Society (meetings in Gray’s Inn Common 
Room, Gray’s Inn, W.C.1, commencing at 7.15 p.m. promptly) 
announces the following subject for debate on Monday, 30th 
January, 1950, “‘ That the case Turner v. Arding & Hobbs, Ltd. 
{1949} 2 All E.R. 911, was wrongly decided.” 

The annual report of the committee of the Preston Law 
DEBATING Society for 1948-49 records that the membership at 
the end of the session in August last was 102, comprising the 
President (Mr. J. Dewhurst, J.P.), twelve vice-presidents, fifty 
honorary members, nine ordinary members, and thirty student 
members. The committee announce that Mr. C, G. C. Nickel 
has won the William Bramwell Prize and Mr. D. C. Jackson the 
Society’s Speaking Prize. 
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